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THE 1996 TELECOMMUNICATIONS ACT

In 1996 the United States Congress amended the Communications Act
of 1934 to implement regulations applicable to both wireless and
wireline communications facilities.

The purpose of the 1996 amendment was to remove barriers to entry
into the telecommunications market while preserving local government
zoning authority except where specifically limited by federal law.




THE “SPECTRUM ACT”

In 2012, the United States Congress passed the “Middle Class Tax
Relief and Job Creation Act of 2012” (aka “Spectrum Act”).

Section 6409 of the Spectrum Act implements additional limits on
the authority of state and local governments to regulate modification
of existing wireless antenna support structures and base stations.




FCC ORDER

The Federal Communications Commission Order...

* Defines key terms used in the federal laws

e Establishes limits on what information can be required from a permit applicant
seeking to site or modify a wireless communications facility

e Sets time limits for a local government to respond to an applicant, and
consequences for failing to meet those deadlines

» Establishes “deemed approved” permits for failure to act in timely manner

* Requires approval of a permit application for modification of an existing facility if
there is no substantial change to physical dimensions

» Establishes development standards that govern proposed modifications



RADIO FREQUENCY EMISSIONS

Any applicant or licensee who wishes to construct or operate a facility
that may cause human exposure to RF emissions in excess of the
Federal Communications Commission’s guideline limits must file an
Environmental Assessment (EA) with the FCC.

Nearby towers and antennas must be considered when determining
maximum exposure levels. Compliance at an existing site = shared
responsibility of all licensees producing greater than 5% of the
applicable exposure limit



Section 332(c) (7)(iv) of the Communications Act
provides:

“No State or local government ... may regulate the placement,
construction, and modification of personal wireless service
facilities on the basis of the environmental effects of radio
frequency emissions to the extent that such facilities comply with
the [Federal Communications] Commission’s regulations
concerning such emissions.”

Meaning...If a wi fi or cell tower is in compliance with FCC rules on
RF emissions, a city may not premise its decision to delay or deny
a permit directly or indirectly on the environmental effects of RF
emissions.
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Within the limits imposed by federal law, local
governments generally have jurisdiction over:

e Construction

e Siting

e Permits

e Inspection

e Zoning

e Environmental review
 Placement of antenna facilities



Local governments may
e establish “preferred” sites
* require co-location where possible

e establish height restrictions, setbacks, and
landscaping requirements

* require proof of RF compliance for new facilities

* require consideration of aesthetics, lighting,
noise; require “stealth technology” i.e.
camouflage, distributed antenna systems (DAS)
or “small cells”

10



DISTRIBUTED ANTENNA
SMALL CELL SYSTEMS

A Distributed Antenna System (DAS) is
a network of separate antenna nodes
connected to a common source to
provide wireless service within a
geographic area.

They can be indoors or outdoors and
are designed to minimize clutter.
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Local governments may also

Follow the FCC’s “Local Government Official’s Guide to Transmitting
Antenna RF Emission Safety” to define and promote locally-adaptable
procedures that provide adequate assurance of compliance without
imposing unnecessary burdens on local government or applicants

Use Checklists such as those in the LGO’s Guide to identify
“categorically excluded” facilities that are unlikely to cause RF exposures
in excess of the FCC’s guidelines and “worst case scenario[s] beyond
which there is no realistic possibility that exposure could exceed the FCC’s
guidelines”
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Local governments may not

e ban wireless communications facilities outright

e impose restrictions that amount to a ban

e discriminate among providers of functionally equivalent services

e unreasonably delay applications to place, construct or modify
wireless communications facilities

* deny permits for new wireless communications facilities or
modifications for existing facilities based on RF emissions when
applicant’s project meets FCC guidelines on emissions

 deny a permit unless that denial is based on substantial evidence
set forth in a written record

» fail to follow the processes set forth under federal law and the FCC
Rule, including deadlines
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IN SUMMARY

A city’s authority over
wireless communications
facilities is limited by federal
law

A city must not unreasonably
delay or deny wireless
communications facility
permits

A city has no legal ability to
regulate RF emissions if a
facility’s emissions are within
FCC limits
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